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When negotiating an ISDA Master Agreement (also referred 
to as an “ISDA Master" or “ISDA”), under which it intends 
to hedge interest rate, foreign exchange, commodities or other 
commetcial risks, there are a number of key items that a corpo- 
rate counterparty should consider. A fundamental considera- 
tion is to minimise the daylight between the credit and default 
terms of the ISDA Master — as modified by the schedule thereto 
(the “Schedule”) and any underlying trade confirmation there- 
under (a *Confirmation") — and the corresponding terms of 
the corporate's credit facility, bond indenture and other debt 
agreements, thereby ensuring that the ISDA transactions (espe- 
cially when hedging risks relating to the corporate's debt) will 
remain in place during the full tenor of the debt arrangements. 
Relatedly, in the context of ISDA transactions that benefit 
from the credit support package applicable to the corporate's 


credit facility (and/or other debt), it is critical that any termi- 
nation rights relating to the credit support comport with the 
specific enforcement and release terms and conditions of the 
credit facility. This chapter will examine these issues and related 
protections in more detail.! 


Minimising Daylight Between Agreements 


ISDA Master Agreements are intended as framework arrange- 
ments pursuant to which parties may agree to enter into deriv- 
atives and other over-the-counter (“OTC”) transactions. The 
ISDA Master consists of a form agreement and a Schedule, which 
is used to supplement and vary the terms of the form agreement. 
Parties to an ISDA will negotiate the Schedule to modify the 
standard provisions of the form agreement, where appropriate, 
to make the various required elections and generally include 
their preferred terms. The ISDA Master does not typically have 
transaction-specific provisions, though it may address terms 
that are common to transactions of a same type. Instead, the 
details of each transaction (or hedge), including the economic 
terms, will be set out in a Confirmation. To ensure that this 
framework provides for efficient trading activity between the 
parties, ISDAs contain many of the same overarching terms and 


conditions found in credit agreements and bond indentures, 
including representations and warranties, covenants and events 


of default/termination events? and related rights. As many of 
the transactions that a corporate will enter into under an ISDA 
are intended to hedge specific commercial risks arising from its 
debt agreements — e.g., floating interest rates under a term loan 


credit agreement or exchange rate risk under a foreign currency- 
denominated bond — it is critical that the hedge remains in 


place for so long as the hedged risk is outstanding. The primary 
method of ensuring this is to align overlapping provisions in the 
ISDA Master as closely as possible to those previously negoti- 
ated under the existing debt agreements.” 
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Cross-default 


Pursuant to Section 5(a)(vi) of the ISDA Master, an event of 
default will occur under the ISDA, permitting the non-de- 
faulting party to designate an early termination date with respect 
to the ISDA and all transactions thereunder, upon a default by 
the defaulting party in respect of "Specified Indebtedness" in 
an amount at least equal to the “Threshold Amount". While 
"Specified Indebtedness" is broadly defined in the ISDA as 
any obligation with respect to borrowed money, the applicable 
Threshold Amount — as the threshold below which defaults 
under debt arrangements are considered immaterial — is left as 
an election to be made by the parties in the Schedule. A corpo- 


rate's credit agreement and bond indentures will contain corre- 
sponding cross-default provisions under which the lenders or 


other debtholders will have agreed to an amount considered 
material for this purpose. In order to align the materiality 


standards, the Threshold Amount applicable to the corporate 


should initially be set as identical to the one agreed by the lend- 
ers. In addition, as the cross-default materiality threshold in 


the credit facility or indenture may subsequently be increased in 
connection with future refinancings and extensions, corporates 
may seek to formulate the Threshold Amount in the Schedule as 


the “greater of” the current credit facility/indenture threshold 
and any future amount, ensuring that any such future increase is 


automatically incorporated by reference into the Schedule. 

As noted, the ISDA “cross-default” event of default is trig- 
gered by the occurrence of any default under applicable Specified 
Indebtedness that permits the lenders or other debtholders to 
accelerate the maturity of such debt, whether or not they actually 
do so. This “early warning” mechanism may lead to the unde- 
sirable result of permitting a bank counterparty to early termi- 
nate the ISDA even as the corporate and its lenders negotiate the 
parameters of a waiver of the corresponding credit agreement 
event of default. To ensure that the bank counterparty follows 
— not leads — the credit determination of the lenders or bond- 
holders, corporates strongly prefer to modify the ISDA standard 
cross-event of default provision to a_cross-acceleration_ standard: 
requiring that the maturity of the debt under the credit facility 
(or bond indenture) has actually been accelerated or the debt has 
been required to be redeemed before such event is “imported” 
into — and provides the bank counterparty with right to early 
terminate — the ISDA. 


Bankruptcy/insolvency 


As is common in debt (and other contractual) agreements, 
Section 5(a)(vii) of the ISDA Master provides for an event of 
default upon certain bankruptcy and related events with respect 
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to a party, whether voluntary and involuntary. In the case of an 
involuntary bankruptcy filing, ISDA Master Agreements provide 
a 30-day dismissal period before the filing results in an event of 
default? While the various prongs of this provision are other- 


wise quite typical, credit facilities and other debt agreements 
generally have a 60- (or even 90-) day dismissal period for invol- 
untaty proceedings. In order to eliminate a material discrepancy 
between derivatives and debt documentation — which may lead to 
termination of, e.g., an interest rate hedge, while the hedged term 
loan remains outstanding — many corporates seek to increase the 
ISDA dismissal period to match that in their debt agreements. 


Mergers, acquisitions and other fundamental changes 


While ISDA Masters do not generally contain “negative” cove- 


nants that restrict a party's ability to incur debt or liens, make 


investments, pay dividends or distributions to its shareholders or 


take other corporate actions — all of which are commonly found 
in credit facilities and other debt arrangements — Section 5(b)(iv) 
of the ISDA Master contains a termination event upon a Credit 
Event Upon Merger (“CEUM”). A CEUM occurs under the 
ISDA upon a merger, acquisition, amalgamation or other similar 
event with respect to a party fo the extent that the resulting enti- 
ty's creditworthiness is materially weaker than it was prior to 
the event. While credit agreements and other debt documenta- 
tion generally include limitations on fundamental changes, the 
“baskets” with respect to these events are heavily negotiated and 
generally permit merger activity so long as the corporate is the 


surviving entity or the resulting entity assumes all obligations of 
the corporate with respect to the applicable debt, independent 


of the resulting creditworthiness of the applicable entity.’ To 
avoid, as above, a merger or similar activity permitted under 


a corporate's debt documents triggering an early termination 
right under its ISDA, corporates may request that any event or 


activity that is so permitted (or not otherwise prohibited) by its 
debt documentation be expressly excluded from the terms of the 
CEUM termination event. 


Information delivery requirements 


To ensure that bank counterparties remain current as to the 
financial health of the corporate, it is standard practice for 
ISDAs to require that the corporate provide audited annual and 
unaudited quarterly financial statements. Where the corporate 
is a borrower or issuer of debt, it is likely already required to 
deliver this information to its lenders and noteholders. 'To avoid 
creating differing delivery requirements, the scope and timing of 
the financials required of the corporate under the ISDA Master 
should precisely track that under its existing debt. To further 
minimise the operational burden — and likelihood of a foot fault 
— corporates should consider providing, where the bank coun- 
terparty (or an affiliate) is an agent or lender under the credit 
facility, that the counterparty be “deemed” to have received such 
information under the ISDA Master upon its (or its affiliate's) 
receipt thereof under the credit facility. 


Representations and warranties 


A final area in which ISDA Master Agreements overlap with 
a corporate's debt documentation is the representations and 
While the 
representations in ISDA Masters are generally less onerous than 


warranties made by the corporate/borrower. 
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those in a credit agreement, the ISDA does include a basic set 


of “housekeeping” representations as to authority, enforceability 


and absence of conflicts. In contrast to credit agreements in 


which these representations are most typically subject(to mate 
er h- corresponding representations 
in the ISDA Master Agreement are formulated on a “flat” basis, 
not subject to any exceptions or qualifications. To ensure that an 
identical representation does not result in a breach of the ISDA 
Master Agreement, but not the related credit agreement, corpo- 


rates may seck to include identical materiality/material adverse 
effect qualifiers to the corresponding ISDA representations. 


In addition to the fundamental representations above, corpo- 
rates also represent under the ISDA Master as to the accuracy of 
the periodic financial statements required to be delivered to the 
bank counterparty. The standard formulation under the ISDA 
is a 10b-5-style certification that all financials are "true, accu- 
rate and complete", which may not be an appropriate standard, 
especially for unaudited financials. Rather, consistent with the 
corresponding representation in its credit facility, a corporate 
may ask to revise the certification such that the financial state- 
ments "fairly present", in accordance with applicable accounting 
principles, the financial condition and results of operations of 
the corporate for the period covered by the applicable statement. 


Secured Hedge Agreements 


The credit support (if any) provided by a corporate under an 
ISDA typically follows that provided to its lenders: invest- 
ment-grade borrowers with unsecured credit facilities generally 
provide no collateral under the ISDA;* whereas highly leveraged 
borrowers typically include ISDA transactions in the “all-asset” 
pledge (of the borrower and its subsidiaries) granted in favour 
of its lenders. Where, in the latter case, the ISDA obligations 
are secured by the same collateral and guarantee package as the 
loans,’ the bank counterparty will require the inclusion of addi- 
tional termination events to ensure that its secured status is not 
compromised or lost. 

Under the “default waterfall” in most credit agreements, obli- 
gations owed to swap counterparties under an ISDA are treated 
with the same priority as the repayment of principal of the loans. 
However, as bank counterparties rarely have independent voting 
rights under traditional leveraged credit facilities, this priority of 
payments may be modified with the consent of majority (or all 
affected) lenders. To ensure that obligations under the ISDA 
are not, in practice, subordinated (in right of payment or secu- 
rity) to the loan principal, it is common for swap counterparties 
to include an additional termination event if, at any time and 
for any reason, the ISDA obligations cease to be secured and 
guaranteed on a pari passu basis with the principal of the loans. 
Relatedly, where the creditworthiness of a high-yield corporate 
is upgraded to investment grade — and, as result, the loan collat- 
eral falls away (including in connection with a refinancing) — 
corporates may seek that the collateral (and guarantees) with 
respect to their ISDA obligations are similarly and automatically 
released. Where this treatment is agreed, it is imperative that 
the additional termination event expressly contemplate a credit 
support release in such circumstances to avoid unintentionally 
triggering the early termination right and the need to formally 
amend the ISDA to reflect the improved creditworthiness of 
the corporate. 

In addition to the “cease to be secured” additional termina- 
tion event, bank counterparties may request further additional 
termination rights relating to the secured nature of these hedge 
agreements, which corporates may not consider necessary or 
appropriate. 
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A common example is an additional termination event trig- 
gered by a release of a portion of the collateral from the credit 
support package. While such release may impact the potential 
recovery of the bank counterparty, to the extent the release is 
effected in accordance with the terms of the credit agreement, 
including upon a permitted asset sale or via an affirmative vote 
of majority lenders, many corporates feel that the bank counter- 
party should assume this risk just as it would in its capacity as an 
individual (non-controlling) lender under the credit agreement. 
In contrast, where all or substantially all of the collateral and/or 
value of the guarantees under the credit agreement is released — 
a vote generally requiring the consent of all lenders — then it may 
be more appropriate to provide the bank counterparty with a 
"consent" right, in the form of an additional termination event. 

A second common ask is that an additional termination event 
occur under the ISDA Master if the bank counterparty ceases 
to be a lender under the credit agreement. The basis for this 
request is that, absent such lender role, the bank counterparty 
will no longer have a voice in credit agreement amendments, 
waivers and consents (including the release of all/substan- 
tially all credit support discussed above). Corporates are gener- 
ally resistant to such broad-based early termination rights as (1) 
the ISDA obligations due to the bank counterparty continue to 
benefit from the credit agreement credit support independent 
of whether the bank remains a lender, and (ii) the inclusion 
of this right would permit the bank counterparty to unilater- 
ally terminate the ISDA at any time and for any reason merely 
by assigning its loans and commitments. Corporates may be 
willing to distinguish between situations in which the bank 
counterparty voluntarily sells its loans (where no termination 
right appears appropriate) and circumstances in which a lender 
is involuntarily “yanked” by the corporate (in which it may be). 

Finally, certain bank counterparties request the ability to early 
terminate the ISDA if the related credit agreement is terminated 
or no longer in effect. While this is an exceedingly remote possi- 
bility — as, practically speaking, nearly all corporates refinance 
or replace (but rarely terminate) their credit facilities — even in 
the limited situations in which credit facilities are terminated, 
corporates would argue that such termination should not in and 
of itself permit an early termination of the ISDA unless the bank 
counterparty ceases to benefit from the collateral and guaran- 
tees, which is separately addressed by the “cease to be secured” 
termination event referred to above." 


Credit Support Document 


A technical issue that arises under ISDA Masters benefitting 
from credit agreement collateral and guarantees is the treatment 
of Credit Support Documents in the Schedule. Section 5(a)(iii) of 
the ISDA Master Agreement provides that a breach, termination 
or repudiation of any “Credit Support Document" — intended 
to reference any collateral and guarantee arrangements appli- 
cable to the ISDA obligations — constitutes an event of default 
permitting the bank counterparty to early terminate the ISDA. 
Howevet, as the credit support applicable to the ISDA is most 
typically granted under the credit facility, the corporate's credit 
agreement will necessarily include appropriate event of default 
provisions with respect to breaches of the related collateral docu- 
mentation. Where, as discussed above, the parties have agreed 
to apply a cross-acceleration standatd to the cross-default event 
of default under the ISDA, designating the security agreements 
and guarantees as Credit Support Documents would undercut 
this treatment by permitting early termination of the ISDA upon 
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a breach of the collateral documentation, whether or not the 
lenders have accelerated or otherwise exercised remedies under 
the credit agreement. To ensure a consistent approach, corpo- 
rates may seek to specify that, solely for purposes of the ISDA 
Master Agreement events of default, there are no Credit Support 
Documents applicable to it. 


Conclusion 


Due to increasing uncertainty and choppiness in both the 
macro-economic environment as well as the loan and foreign 
exchange markets, corporates are increasingly seeking to provide 
planning and cash flow certainty by hedging interest rate, foreign 
exchange and other commercial risks. When negotiating the 
ISDA Master Agreements necessary to effect such hedging 
programmes, it is imperative that the corporate carefully consider 
the implications of the ISDA terms on its existing debt agree- 
ments, especially the related collateral and guarantee packages. 


Endnotes 


1. While this chapter is focused on the most common situation 
in which the parties enter into an ISDA Master Agreement 
and Schedule to document a wide variety of hedge transac- 
tions, the same considerations apply where, 7; Hew of an ISDA 
Master, the parties enter into a “long-form” Confirmation 
or other transaction-specific documentation. 

2. Note that under an ISDA, the consequence of events 
of default and termination events, including additional 
termination events, ate substantially similar, permitting 
the non-defaulting party or (sole) party other than the 
affected party to designate an early termination date for 
the ISDA Master Agreement and all trades thereunder, on 
which date such party will determine the (mark-to-market) 
payments due as a result of such eatlier termination. 

3. Helpful to this process is the fact that the bank counter- 
parties to ISDA Master Agreements are most typically 
the agents, arrangers, underwriters and arrangers of and 
under the corporate’s debt facilities, such that they will be 
familiar with and have previously agreed to these credit 
and default terms. 

4. If the cross-default threshold in the relevant debt agree- 
ments is formulated with a “grower” component (i.e., an 
amount equal to the greater of a fixed dollar amount and 
a percentage of EBITDA, total assets or net worth), it is 
important that the (initial) Threshold Amount under the 
ISDA would be similarly constructed. 

5. Note that in the 2002 ISDA Master Agreement, which is 
increasingly the preferred starting point for bank counter- 
parties, this dismissal period has been reduced to 15 days, 
further emphasising the need to increase this period in 
conformity with the corporate’s debt documentation. 

6. This would be Section 5(b)(v) of the 2002 ISDA Master 
Agreement. 

7. While certain (largely investment-grade) bonds do include 
a ratings downgrade as a necessary component of a “double 
trigger” change of control provision, this feature is (i) an 
additional condition to triggering a change of control under 
the bonds (m the sole standard under the ISDA, even 
where the corporate is the buyer), and (ii) rarely included 
in high-yield loans and bonds. 

8. Investment-grade corporates would, however, be expected 
to provide hedge counterparties with any (unsecured) parent 
or subsidiary guaranties applicable to the credit agreement. 
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10. 


In addition to specifying that the collateral package will 
secure the ISDA obligations, some credit agreements 
require the borrower to designate the hedge (or the ISDA 
Master) as a secured hedge agreement. Failure to provide 
the designation may resultin the ISDA failing to be secured. 
The “yank a bank" feature in credit agreements permits 
borrowers to unilaterally force an assignment of (or 
*yank") the loans and commitments of a lender that 
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11. 


demands additional (including tax-related) compensation, 
determines that certain base interest rates are no longer 
available to it, fails to consent to certain amendments or is 
otherwise a “defaulting lender". 

An example of this fact pattern is where a corporate 
replaces its term loan facility with a bond secured by the 
identical collateral package, which continues to secure and 
guaranty the bank counterparty's ISDA obligations. 
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